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Employees off the leash – some 

social media cases



What are we talking about?

Where things have gone wrong – sharing comedy sketches on Facebook; 

Israel Folau’s posts; candidates for 2019 election; 

Conduct during working hours, involving social media; and

Out of hours conduct involving social media, related to work and 

unrelated to work







“Now the works of the flesh are manifest, 

which are these, adultery, fornication, 

uncleanness, lasciviousness, idolatry, 

witchcraft, hatred, variance, emulations, 

wrath, strife, seditions, heresies, envyings, 

murders, drunkenness, revelings, and such 

like; of the which I tell you before, as I have 

told you in time past, that they which do 

such things shall not inherit the kingdom of 

God.  Galatians 5:19-21KJV”.



Rugby Australia’s “core values [Passion, 

Integrity, Discipline, Respect and 

Teamwork], good reputation and positive 

behaviours are maintained by its players, 

coaches, administrators, volunteers, 

parents and spectators….[in a] …safe, fair 

and inclusive environment for all”.



Rugby Australia Code of Conduct: players 

must “use social media appropriately….but 

do not use social media as a means to 

breach any of the expectations and 

requirements of you as a player contained 

in this Code [of Conduct]…”



Players must: “Treat everyone equally, 

fairly and with dignity regardless of gender 

or gender identity, sexual orientation, 

ethnicity, cultural or religious background, 

age or disability.  Any form of bullying, 

harassment or discrimination has no place 

in Rugby.”



Post in response to Tasmania’s gender 

identity law: 

“The devil has blindsided so many people in this world, 

REPENT and turn away from your evil ways.”



“These are very difficult concepts about which 

reasonable minds might differ.  Even Rugby 

Australia’s inclusion policy is not without its 

difficulties.  

Clearly the intent is to whole-heartedly 

“include” the gay community in the rugby 

movement.  But is its intention to “exclude” 

traditional Christian and other religious 

beliefs?”

Anthony Whealy, former NSW 

Supreme Court judge:



Political Games

 Jessica Whelan – Liberal candidate; 

 Luke Creasey - Labor candidate;

 Steve Michelson – advisor to Bill Shorten 







“I admit to making some ill-advised and 

misinformed comments in the past, but I 

absolutely deny making a particularly vile 

post as reported yesterday.” 

Jessica Whelan



https://www.abc.net.au/news/2019-05-03/bill-shorten-at-an-event-with-labors-candidate-for-melbourne,/11076158


https://www.abc.net.au/news/2019-05-03/luke-creasey-facebook-comments/11078746


Steve Michelson - 2007



Image is everything



Burger King



Taco Bell



About work but outside work

 “As Linfox do not pay me or control my life outside of my working 

hours, they cannot tell me what to do or say outside of work, that is 

basic human rights on freedom of speech…” Pearson v Linfox 

Australia Pty Ltd [2014] FWC 446

 “On behalf of all the staff at The Credit Corp Group I would like to 

welcome our newest victim of b*tt rape, [name]. I’m looking forward to 

s**ually harassing you behind the stationary cupboard big boy” Little v 

Credit Corp Group Ltd [2013] FWC 9642



Rose v Telstra Corporation Limited [1998] 

AIRC 1592

 The off-duty conduct, when viewed objectively, is likely to cause 

serious damage to the relationship between employer and employee; 

or 

 The off-duty conduct damages the employer’s interest; or 

 The off-duty conduct is incompatible with the employee’s duty as an 

employee



Scott McIntyre tweets (2016)

 Remembering the summary execution, widespread rape and theft 

committed by these 'brave' Anzacs in Egypt, Palestine and Japan

 Difficult to think of more offensive or inappropriate comments than 

those by @mcintinhos – Malcolm Turnbull (then Minister for 

Communications)



Joint Statement - McIntyre and SBS

Mr McIntyre acknowledges that the views expressed in his tweets on 

25 April 2015 were his views and that they were contentious. 

Mr McIntyre regrets any attribution of his views to SBS and 

acknowledges that SBS was drawn into controversy following the 

expression of his views



Smith v Trafford Housing Trust 

 “Gay church 'marriages' set to get the go-ahead”

 “An equality too far”



Smith – Decision

 The judge could not envisage how Mr Smith’s "moderate expression 

of his particular views about gay marriage in church, on his personal 

Facebook wall at a weekend out of working hours, could sensibly lead 

any reasonable reader to think the worst of the Trust for having 

employed him as a manager"

 Mr Smith had not been promoting religious views, partly because his 

Facebook page was inherently non-work related and also because the 

page was not a medium used to "thrust his views upon his work 

colleagues, in the sense in which a promotional email sent to all their 

addresses might fairly be regarded"



Smith – Decision (cont.)

 The postings were not "judgmental, disrespectful or liable to cause 

upset or offence" and Mr Smith was responding to enquiries using 

moderate language and therefore he had not mistreated fellow 

employees



APS Guidelines 

 Anonymous venting on social media about the Government’s policies 

amount to a breach of the APS Code of Conduct and departmental 

policies on social media use;

 Posting on social media is not the answer to concerns;

 Focus is again on disclaimers but not an absolute defence;

 For example, Department of Human Services: “Make it clear that you 

are expressing your own personal views so that comments are not 

perceived to be made on behalf of the Government”



What about ‘liking’ or sharing a post?

 The capacity to affect the reputation of an Agency and the APS does 

not stop when an employee leaves the office.

 ‘If you ‘like’ something on a social media platform, it will generally be 

taken to be an endorsement of that material as though you’d created 

that material yourself.’ see Gary Abblett Jr ‘liking’ Israel Folau’s post

 ‘Sharing a post has much the same effect. If you’re sharing something 

because you disagree with it and want to draw it to someone else’s 

attention…It may not be enough to select the ‘angry face’ icon, 

especially if you’re one of thousands that have done so.’



Final Questions

 Q: Is it your personal view or are you sharing comments by others? A: 

It doesn’t really matter, so be wary of strong views held by others

 Q: Can you ever get a ‘clean slate’ by deleting posts? A: Probably not 

(screen shots)

 Q: Is an employer going to look at social media as part of an interview 

process? A: Almost always, they do!

 Q: Are your personal views or your actions impacting on an employer, 

present or future? If so, how? A: That is for you to decide!
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